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OAK CAPITAL PARTNERS, LLC, an Arizona
limited liability company,
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)
)

BART J. ELLIS and COLLEEN ELLIS, husband )
and wife, )

)
)
)
)

Respondents. )

The Securities Division of the Arizona Corporation Commission requests leave to present

the telephonic testimony of J. Barbara Miller, Steve Stone, and Candace Salazar (together, the

"Prospective Witnesses") during the hearing in the above-referenced matter. These prospective

witnesses possesses knowledge relevant to matters in dispute, however, Mr. Stone works outside

of Arizona for much of the year, and the remaining witnesses reside outside of Arizona. Requiring

them to appear in Phoenix, Arizona would be prohibitively burdensome. Permitting the Prospective

Witnesses to appear and give testimony telephonically solves this problem while facilitating the

preservation and introduction of relevant information and a full opportunity for questioning by all

parties. Accordingly, good cause exists for granting such leave and doing so would not infringe

21 For the s e  re a s ons ,

22

23

upon the  Re s ponde nts ' p roce dura l due  p roce s s  rights . which  a re  m ore

thoroughly addre s s ed in the  following Memorandum of P oints  and Authoritie s , this  motion s hould

be  granted.
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1

2 MEMORANDUM OF POINTS AND AUTHORITIES

3 I. Introduction

4

5

6

7

8

9

1 0

11

1 2

1 3

T he S ecur i t ies  Divis ion ("Divis ion")  of  t he Ar izona  Cor por a t ion Commiss ion

("Commission") anticipates calling the Prospective Witnesses as a central witness during the

hearing in this matter. As clients of the Respondents, Miller can provide probative testimony that

supports a number of the allegations brought by the Division. The burden of traveling to Phoenix

to provide testimony in person, however, is impractical because Miller resides in Illinois, Salazar

resides in Ohio, and Stone who works for a company in the Midwest, where he spends most of the

summer, he will be in Detroit during the hearing. The simple and well-recognized solution to this

problem is to permit the Prospective Witnesses to testify telephonically. Through this manner, not

only will relevant evidence be preserved and may be introduced, but all parties will have a full

opportunity for questioning, whether by direct or cross-examination of this witness.

1 4

1 5 A.

II. Argument

Good cause exists for permitting telephonic testimony.

1 6

1 7

1 8

1 9

20

"When considering telephonic testimony, the initial inquiry should be whether good cause

has been shown for its use."1 "In determining whether good cause has been demonstrated, the court

may consider whether the hearing can conveniently be continued to allow in-person testimony."2

"It may also consider the costs of bringing experts or other witnesses to court...."3

In the instant case, the Prospective Witnesses possesses relevant knowledge of the subject

2 1 investment offer and sale, the Respondents' business practices, and related documents, but,

22

23

24

because they reside or are located in other states, they are practically unavailable for in-person

testimony. They are not merely out of town on the dates set for hearing. Each Prospective Witness

is located hundreds of miles away. So, continuing the hearing to another date would have no impact

25

26
l In re HM-2008-000867, 225 Ariz. 178, 182, 236 P.3d 405, 409 (2010).
2 Id., 225 Ariz. at 181 n.4, 236 P.3d at 408 n.4,
3 Id.
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on the ir a va ila b ility. Additiona lly, the  cos t of bringing  e a ch  witne s s  to  P hoe nix would  be

prohibitive ly expens ive  for the  Divis ion, pa rticula rly re la tive  the  tota l amount of pena ltie s  sought

through this  ma tte r.4 More ove r, it is  a nticipa te d tha t e a ch P rospe ctive  Witne sse s  would te s tify

unde r dire ct e xa mina tion for le s s  tha n a n hour. Give n this  a mount of te s timony, tra ve lling from

Illinois , Ohio or Michiga n is  a ll the  more  impra ctica l. P e rmitting the  P ros pe ctive  Witne s s e s  to

appea r te lephonica lly would grea tly reduce  the  burden of pre senting the ir te s timony on both the

witness  and the  Divis ion.7

8 The re fore , good ca us e  e xis ts  for pe rmitting the  P ros pe ctive  Witne s s e s  to te s tify by

9 te lephone.

1 0 B.

11

Permitting telephonic testimony does not infringe upon the Respondents' procedural

due process rights.

1 2

13

When finding good cause  for using te lephonic tes timony, considera tion should be  given to

"whether admiss ion of te lephonic tes timony comported with due  process ."5 What constitutes  due

1 4 process

1 5 circums ta nce s ," but, ra the r,

s itua tion de ma nds ."6 In

"is  no t a  te chn ica l conce p tion  with  a  fixe d  con te n t unre la te d  to  time , p la ce  a nd

a s  the  pa rticula r

1 6

ta ke s  into a ccount "such proce dura l prote ctions

a dminis tra tive  proce e ding, proce dura l due

1 7

a  c ivil process  require s

ba la ncing: (1) the  individua l's  inte re s ts , (2) gove rnme nt's  inte re s ts , a nd (3) the  "like ly impa ct of

1 8 te lephonic testimony on the  accuracy and fa irness of the  process."7

1 9 The  compe ting inte re s ts  a re  prote cte d by proce dura l s a fe gua rds  inhe re nt in te le phonic

20

2 1

te s timony. Individua ls  have  an inte res t in due  process , property and liberty. Government inte res ts

typica lly include , among othe r things , protecting the  public from ha rms  and in "conse rving fisca l

22

23

24

25

26

4 The Division seeks maximum penalties of $5,000 for each of the 21 offers and 21 sales described M this case's Notice
of Opportunityfor Hearing Regarding Proposed Order to Cease and Desist, Order for Restitution, Orderfor
Administrative Penalties, and Order for Other Affirmative Action, filed January 28, 2013.
5 In re HM-2008~000867, 225 Ariz. at 182, 236 P.3d at 409.
6 Mathe vsv. Eldridge, 424 U.S. 319, 334 (1976) (internal quotations omitted).
7 In re HM-2008-000867, 225 Ariz. at 182, 236 P.3d at 409.
8 Id
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Moreove r, te lephonic te s timony "pre se rves  pa ra linguis tic fea ture s  such a s  pitch, intona tion, and

pa us e s  tha t ma y a s s is t a n ALJ  in ma king de te rmina tions  of cre dibility."11 At the  s a me  time ,

appearing te lephonically preserves sta te  resources that would otherwise  have to be  spent on travel

and accommodations . Accordingly, te lephonic tes timony "does  not s ignificantly increase  the  risks

of an e rroneous  depriva tion."l2

7

8

In this  ca s e , pe rm itting te le phonic  te s tim ony would ha ve  m inim a l ne ga tive  im pa ct on the

a ccura cy a nd fa irne ss  of the  e vide ntia ry proce ss . The  P rospe ctive  Witne sse s , though a ppe a ring by

9 cross e xa m in a t io n  a n d  th e  C o u rt  c o u ld  s t ill m a ke

10

te le phone , would  be  s till be  s ubje ct to

de te rmina tions  of cre dibility ba s e d the manner in  wh ic h  the  witne s s  te s tifie s .  F u rthe rm ore ,

11 pe rm itting te le phonic  te s tim ony would e na ble  the  Divis ion to  pre s e nt e vide nce  tha t furthe rs  the

12 Com m is s ion 's  in te re s ts

13

14

in  p ro te c t in g  th e  p u b lic  fro m  th e  h a rm  a lle g e d ly c o m m itte d  b y th e

Re sponde nts  a nd in conse rving its  fina ncia l a nd a dminis tra tive  re source s .

The re fore , pe rmitting the  P ros pe ctive  Witne s s e s  to te s tify by te le phone  doe s  not infringe

15 upon the  Re sponde nts ' proce dura l due  proce s s  rights

16

17

C . P e rm itt in g  te le p h o n ic  te s tim o n y fa lls  we ll with in  th e  Co m m is s io n 's  a d m in is tra tive

ru le s  a n d  p ra c tic e .

18

19

to

21

The  Arizona  Corpora tion Commis s ion promulga te d the  Commis s ion's  Rule s  of P ra ctice  a nd

P roce dure  tha t a re  inte nde d to "be  libe ra lly cons true d to s e cure  jus t a nd spe e dy de te rmina tion of a ll

ma tte rs  pre se nte d to the  Commiss ion."13 The se  rule s  e ncompa ss  the  use  of othe r forms  of te s timony

during a dminis tra tive  he a rings . More  s pe cifica lly, Rule  R14-3-109 s ta te s :

22

23

In conducting a ny inve s tiga tion, inquiry, or he a ring , ne ithe r the  Commiss ion, nor a ny
office r or e mploye e  the re of sha ll be  bound by the  te chnica l rule s  of e vide nce , a nd no
inform a lity in a ny proce e ding or in the  ma nne r of ta king of te s timony s ha ll inva lida te

24

25

26

9 Mathe vs, 424 U.S. at 347-48.
10 In re HM-2008-000867, 225 Ariz. at 182, 236 P.3d at 409.
11T WM Custom Framing v. Indus. Comm 'n of Ariz., 198 Ariz. 41, 48, 6 P.3d 745, 752 (App. 2000).
12 225 Ariz. at 182, 236 P.3d at 409
13 See A.A.C. R14-3-101(B).
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a ny orde r, de cis ion, rule ,
Commis s ion."

or re gula tion ma de , approved, o r confirme d  by the

2
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In light of the  re laxed evidentia ry and procedura l rule s  gove rning adminis tra tive  hea rings

in this  s ta te , a nd be ca use  te le phonic te s timony doe s  not je opa rdize  the  funda me nta l fa irne s s

unde rlying the se  proce e dings , this  tribuna l ha s  re pe a te dly re cognize d a nd a pprove d the  use  of

te lephonic te s timony in its  adminis tra tive  hea rings  to introduce  proba tive  evidence ."

There fore , pe rmitting the  Prospective  Witnesses  to te s tify by te lephone  is  cons is tent with

the  rules  and customary practice  in adminis tra tive  hearings  before  the  Commission.

8 III. Co n c lu s io n

9

1 0

Permitting the  Prospective  Witnesses  to tes tify te lephonica lly a t the  upcoming adminis tra tive

hearing a llows the  Divis ion to present re levant witness  evidence  tha t is  expected to be  re liable  and

11 compromise  Respondents '

1 2

proba tive , is  funda me nta lly fa ir, a nd doe s  not due  proce s s  rights .

The re fore , the  Divis ion re spe ctfully re que s ts  tha t its  motion for le a ve  to pre se nt such te le phonic

1 3

14

testimony be  granted.

DATED: Augus t 12, 2016
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n o /
Rya n  . Mille ca m
Attorney for the  Securitie s  Divis ion of the
Arizona  Corpora tion Commiss ion
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14 See A.A.C. R14-3-109(K)(emphases added),
is See, Ag., In the matter of Tneoa'ore J Hogan and Associates, et al., Docket No. S-20714A-09-0553, In the matter of
EdwardA. Purvis, et al., Docket No. S-20482A-06-0631, In the matter of Yucatan Resorts, Inc., et al.,Docket No. S-
03539A-03-0000, In the matter ofForex Investment Services Corporation et al., Docket No. S-03177A-98-0000.
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O n th is  12 th  da y o f Augus t,  2016 ,  the  fo re go ing  doc um e nt wa s  file d  with  Doc ke t Con tro l a s  a

S e curitie s  Divis ion Motion - Mis ce lla ne ous , a nd copie s  of the  fore going we re  m a ile d on be ha lf of

the  S e curitie s  Divis ion to the  following who ha ve  not conse nte d to e ma il s e rvice . On this  da te  or a s

s oon a s  pos s ible  the re a fte r, the  Com m is s ion's  e Docke t progra m  will a utom a tica lly e m a il a  link to

the  fore going to the  following who ha ve  conse nte d to e ma il s e rvice .
6
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Ba rt J .  Ellis
10888 n. '70th S t. Apt. 141,
S cotts da le , AZ 85254
Re sponde nt a nd Ma na ge r of Re sponde nt Oa k Ca pita l P a rtne rs , LLC

9
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11
La wre nce  1. Ka za n
De bus , Ka za n & We s te rha us e n, Ltd.
335 Ea s t P a lm La ne
P hoe n ix,  AZ 8500412
Iik@dkwlawvers.com

13 Attorne ys  for Colle e n Ellis

14

15

16
By:

17

18

19

20

21

22

23

24

25

26

6


